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. Ms. Marlene Dortch, Secretary
Federal Communications Commission
445 Twelfth Street S.W.
Washington, D.C. 20554

Re: WC Docket No. 06-172: In the Matter of the Petitions of the Verizon
Telephone Companies for Forbearance Pursuant to 47 U.S.C. § 160(c) in
the Boston, New York, Philadelphia, Pittsburgh, Providence and Virginia
Beach Metropolitan Statistical Areas .

Dear Ms. Dortch:

Covad Communications Group, NuVox Communications and XO Communications, LLC
(the "CLEC Parties"), through counsel, submit for filing in the above-referenced proceeding the
following documents of record before the Commission in the Matter ofVerizon Communications
Inc. and MCl, Inc., Applicationsfor Approval ofTransfer ofControl (WC Docket No. 05-75).

• Letter from Thomas Cohen, Kelley Drye & Warren LLP to Marlene H. Dortch,
Secretary, Federal Communications Commission (enclosing Wholesale Communications
Strategies, The Yankee Group, prepared for XO Communications, January 2004 ,pp. 1
13,31) (Sept. 21, 2005).

• Letter from Brad E. Mutschelknaus, Kelley Drye & Warren LLP to Marlene H. Dortch,
Secretary, Federal Communications Commission (Sept. 22, 2005).

• Letter from Thomas Cohen, Kelley Drye & Warren LLP to Marlene Dortch, Secretary,
Federal Communications Commission (enclosing HIGHLY CONFIDENTIAL materials
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requested by Commission Staff on pricing of wholesale services by MCI and Verizon)
(Oct. 17,2005).1

• Letter from Brad Letter from Brad E. Mutschelknaus, Kelley Drye & Warren LLP to
Marlene H. Dortch, Secretary, Federal Communications Commission (Oct. 18,2005).

These prior filings by the CLEC Parties demonstrate that the merger of Verizon Communications
Inc. ("Verizon") and MCI, Inc. ("MCI") eliminated from the market for wholesale services the
largest source of actual and potential competition to special access services offered by Verizon.
Therefore, as forecasted by the CLEC Parties, the Verizon/MCI mega-merger removed downward
pressure on the pricing of Verizon's special access services, and in tum, caused declining rates to
stabilize, or even to increase.

The record before the Commission in Matter of Verizon Communications Inc. and MCI,
Inc., Applications for Approval ofTransfer ofControl reveals that MCI was the most formidable,
if not the only competitor to Verizon within the market for wholesale services pre-merger. Of
particular importance, MCl's wholesale service offerings undercut Verizon's pricing of special
access services up to eighty percent (80%),2 exerting significant downward pressure on Verizon's
pricing of special access services.3

By acquiring MCI, Verizon eliminated the largest source ofcompetition to its special access
services, and seized control of eighty-five percent (85%) of the market for wholesale metro private

2

3

Please note, this document is redacted for public inspection, pursuant to the Second
Protective Order in the above-referenced proceeding. As required by the Second
Protective Order, unredacted copies of this document also have been filed with the
Commission Secretary, and submitted to Gary Remondino of the Wireline Competition
Bureau, under separate cover. See In the Matter ofthe Petitions ofthe Verizon Telephone
Companies for Forbearance Pursuant to 47 U.S. C. § 160(c) in the Boston, New York,
Philadelphia, Pittsburgh, Providence and Virginia Beach Metropolitan Statistical Areas,
WC Docket No. 06-172, Order, DA 07-208 (reI Jan. 25, 2007).

Letter from Brad Letter from Brad E. Mutschelknaus, Kelley Drye & Warren LLP to
Marlene H. Dortch, Secretary, Federal Communications Commission (Oct. 18, 2005) at
1. See also, Letter from Thomas Cohen, Kelley Drye & Warren LLP to Marlene Dortch,
Secretary, Federal Communications Commission (enclosing HIGHLY CONFIDENTIAL
materials requested by Commission Staff on pricing of wholesale services by MCI and
Verizon) (Oct. 17,2005).

Letter from Brad E. Mutschelknaus, Kelley Drye & Warren LLP to Marlene H. Dortch,
Secretary, Federal Communications Commission (Sept. 22, 2005) at 2.

REDACTED - FOR PUBLIC INSPECTION
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line services within its operating region.4 Moreover, as the CLEC Parties forecasted, no other
source of meaningful competition has emerged post-merger.5 By effectively removing wholesale
competition by MCI from the market, downward pressure on Verizon's pricing of special access
services has been relieved, and once declining rates for Verizon's special access services have
stabilized.6 This situation likely is to only worsen, when the merger conditions that require Verizon
to temporarily maintain certain legacy MCI wholesale special access pricing expire next summer.
Thus, the merger of Verizon and MCI, and the corresponding merger of AT&T Corp. and SBC
Communications Inc., have eliminated the primary sources of actual and potential competition to
the special access services provided by the Regional Bell Operating Companies ("RBOCs"),
making it unrealistic to expect that market forces will constrain pricing of special access services
by the incumbent LECs in the foreseeable future.

Respectfully submitted,

Brad E. Mutschelknaus

cc:

4

5

6

Daniel Gonzalez
Ian Dillner
Scott Deutchman
Scott Bergmann
Chris Moore
John Hunter
Dana Shaffer

Letter from Thomas Cohen, Kelley Drye & Warren LLP to Marlene H. Dortch,
Secretary, Federal Communications Commission (enclosing Wholesale Communications
Strategies, The Yankee Group, prepared for XO Communications, January 2004 , pp. 1
13,31) (Sept. 21,2005), Attachment at 13.

See supra n. 3.

Us. v. SBC Communications, Inc. and AT&T Corp., Civil Action No. 1:05CV02102
(EGS); Us. v. Verizon Communications, Inc. and MCl, Inc., Civil Action No.
1:05CV02103 (EGS) (consolidated), ActTel's Reply Memorandum in Opposition to the
United States' Motion for Entry of Final Judgments (filed Jun. 6,2006) at 17-19 (and
associated Exhibit).

REDACTED - FOR PUBLIC INSPECTION
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The Commission has recently completed extensive proceedings that have
established a going forward framework for UNE availability. This
framework is critical for competitive providers to access remaining UNE
inputs on a stable and predictable basis, and therefore to replicate
competitive conditions prior to the mergers. Because.AT&T and MCI

"'i' dominated the competitive presence in local markets, if the proposed
~~~'>.i;¥~;;';~i:4,~,"";,i';';;"'f'ii,!";";,,",,,,mSXgYX,~~n~,,xQg§pmm~!~£!'"ir,~t!~iLJm£lr~~»:,b91~,~;?:,t~"J;U!,(:>i!l~,~§.-",s\g;1911J,Yr§,,,;~'iH,,';""i"'''t:,"~;B;'''"~;:<;;i.,A'~;'\i';(A""i;'~!;"\";-;""'-~;"i''''~Mo",ii
'.,"- -..... _. ,..... suffer greatly and will be seeking to replicate their competitive presence as ..' ....
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In the Maller ofUnbundled Access to Network Elements (WCDocket No 04-
313); Review ofthe Section 251 Unbundling Obligationsoflncu111bent Local
Exchange Carriers (CC Docket No. 01-338), Order on Remand, FCC 04-290 (reL
Feb. 4,2005).

;'i,);r:rirt~2fi~~~~~je&Je~tl:c~{J~li~~~:fih~d?Nt~§~~~·:~;i§':~~1~~~~n1~~~;~~~1\tlff2:f,€,!;~~*,)~~>,~;);:~,c'""');"~i'c_.)~j,;>.~'~;~~~~
unaffiliated with the incumbent LEC."



47 C.F.R. § 51.319 (a)(4)(ii).

47 C.F.R. § 51.319 (e)(2)(ii)(A).

• ~;~~'~f"~':~'~"!;;:~i!iO;~i;~,?~;fh:~r~;~~:~rj4;u;;~:e~~?w~t~~}!~~~JI.~e~:,~~p~J~~~R~·Pe~~ft~c~~eV;;Jf~{'¥.~~"'!"~c;,~,~,#*~",ijf<i"'~¥J~;~~~~
...... Fortune 1000 AT&T and MCl Customers (Sept. 2005) ("Customer Survey").







DCOJIMUTSB/239846.3



DCOIIMUTSBI239846.3

2

3

Applications ofNYNEX (::orp. and Bell Atlaniic Corp. EorConsent to Transfer Coniroli/f).
NYNEX Corporation and Its Subsidiaj-ies,Memorandul1l Opinion and Order, 12 FCC' .
Rcd19985, ~11 (1997) ("NYNEX/BellAtlantic Merger Order").

See generally, GTE/BellAtlantic Merger Order, 15 FCC Rcd 14032(2000);
SBC/Ameritech Merger Order,14 FCC Rcd 14712 (1999); NYNEX/Bell Atlantic Merger
Order, supra. See also Cingular/AT&T Wireless Merger Order, 19 FCC Rcd 21522
(2004).

Letter from Ad Hoc Telecommunications Users, et aI., to MarleneH. Dortch, Secretary,
Federal Communications Commission, we Dockets No. 05-65 and 05-75, October 17,

.;....' .· ..,.·;-2005;'·(".'Special"ltccesS';@oriditiortTt·ettet~').:'''';.''.,; ....~,·.;,.'...'f',;;''''~· •.,··.''."......;,<,·,·.A,.;.,;·,·c/•."....,;";.;",,,.;.,!;,.,,,;;;,;-.•.";; ..;,'''';','"'•. ;.·.,:'''";;"·",,;.,,,,.·•..'''''i,,.;''';,•.c..;, "'i.,!",,-;~,,,;.,,:;,!,,,,,,i,#i,,,,,



The competitive presence of AT&T and MCI, and the assumption that presence would
persist, were crucial to the Commission's justification for adopting in the Triennia/Review
~emandOrder ("TRRO"),4 the test to determine whether DS 1 orDS3 UNEs should be delisted
in certain wire centers or along routes between wire centers based on the number ofbusiness

In the Matter ofUnbundled Access to Network Elements (WC Docket No 04-313);
Review ofthe Section 251 Unbundling Obligations ofIncumbent Local Exchange

f.:'i,,,",,*~'~;;C:?"0:i':~<1i';;i'.•i,.,;',",i";.; carriers (€G'Docket<No:"OJ;..3J8):'0tderou'Remand;"F€€"O*29O~(te]~"::Feb't:;4;;,o2005J;~~',\i,~o""';;dC;;i;""c"~";,:;,,,,;.O$~'~'
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• In addition, S:sCaIid Verizon should be required to make their loop and transport
facilities available asUNEs regardless of the underlying technology.

IV. SBC and Verizon Must Recalculate the Listing of Loop and Transport UNEs

DCOIIMUTSB/239846.3



SEC and Verizon should be required to respond to any CLEC's requests for
.. specific infonnation related to that CLEC that underlies the ILEC's non

iOlpainnent list within three (3) business days. SEC and Verizon should provide
.aU requested infonnation, including infonnation that may be customer proprietary

~~,,,,-,.'~'':'.'''i''''f'''';';;~''"•.'';;';i''i'''if.;<~'''~'-i'.'''~>i'netw,pJ;k>info:rmation(CRNJ)i·subject·.to.·.a,reasonablemondisclosure;.agreeOlent~"';';<i'A(";~;;~i';;i"%.:;,,,,;i;~
;" . ' .. SBC and Verizon must designate a contact for CLECs to make requests to view

DCOI/MUTSBI239846.3
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47 CiF.R.§51.319{a)(4)(ii).

47 C.F;R.§ 51.319(e)(2)(ii)(A).

~~;';''':.'+;'''''''''i~~,,;";!....;.>;.!JL~<''·''''''''4q.@;<F'i:&i~~§:;.t6,1'j:3'1:9i(a)f5)(ii1:;;;"";;'~··''''''·'''·'·";·>i.'''·"c, .,:";",.;"'i.:.,,,.c,.\<,.,,~i¥'*'<iiiii·h'i,;;8;""'"#>W-";*·;~"~:;~'·";"",,.··.'"·~r, ..;·,',:·.,.;;;>!;;~.:.·i;;,:"*'.,,"',,·,·,,;:.: ;;;w.''''· ...,.,'''~;;;;;;

11 47 C.F.R..§ 51.319 (e)(2)(iii)(B).
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HIGHLY CONFIDENTIAL INFORMA TION
SUBJECT TO SECOND PROTECTIVE ORDER
IN WC DOCKETS NOS. 05-65 & 05-75
BEFORE THE FEDERAL COMMUNICATIONS COMMISSION

Marlene H. Dortch
Secretary
Federal Communications Commission
The Portals
445 - 12th Street, SW
Washington, DC 20554

Re: Notice of Ex Parte Presentation - DA 05-656, WC Docket No. 05-65/
DA 05-762, WC Docket No. 05-75

Dear Ms. Dortch:

In response to requests from staff at the Commission, XO Communications
hereby submits the attached highly confidential document [REDACTED]. It is being filed
subject to the Protective Orders in Dockets Nos. 05-65 and 05-75 and is deemed to be HIGHLY
CONFIDENTIAL. [REDACTED.] It supports previously filed documents by XO
Communications and other competitive providers all of which demonstrate the significant
competitive harms that will arise ifthe proposed mergers ofSBC-AT&T and Verzion-MCI are
approved by the Commission.

KDWGP/COHETI7328.2
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HIGHLYCONFIDENTIAL INFORMATION
SUBJECT TO SECOND PROTECTWE ORDER
IN WC DOCKETSNOS. 05-65 & 05-75
BEFORE THE FEDERAL COMMUN/CATIONS COMMISSION

REDACTED - FOR PUBLIC INSPECTION

An original and one copy of this notice oforal ex parte presentation is being filed
with the Secretary's office pursuant to 47 C.F.R. 1.1206.

Sincerely,

~~C-L
Thomas W. Cohen
Kelley Drye & Warren LLP
1200 19th Street, NW
Suite 500
Washington, DC 20036
Tel. (202) 955-9765
Fax. (202) 955-9792

Counsel for XO Communications

Attachment: HIGHLY CONFIDENTIAL DOCUMENT - [REDACTED]

cc: Jessica Rosenworcel
Scott Bergmann
Russ Hanser
Tom Navin
Marcus Maher
Gail Cohen
Don Stockdale

KOWGP/COHET17328.2
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THE INFORMATION ON THIS CHART IS DERIVED (REDACTED).
ALL INFORMATION CONTAINED HEREIN SHOULD BE CONSIDERED HIGHLY CONFIDENTIAL AND PROPRIETARY.

HIGHLY CONFIDENTIAL INFORMATION· SUBJECT TO SECOND PROTECTIVE ORDER IN
WC DOCKET NO. 05·65 & 05·75 before the Federal Communications Commission.

HIGHLY CONFIDENTIAL HIGHLY CONFIDENTIAL


